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Taxing Savings Sensibly

Background
1.

The EU Savings Tax Directive has been in force since 2005. Last year the EU
Commission conducted a second review of the workings of the Directive. Whereas the
first review of the Directive in 2008 focused on issues of interpretation, this second
review covered the functioning of the Directive, including an economic evaluation. The
report into the findings was published earlier this year1.

2.

In addition the UK, Germany and Austria have announced details of a tax agreement
with Switzerland2,3. These agreements were to resolve long standing disputes over
untaxed investments within Swiss accounts. The agreements are based upon the
establishment of withholding tax regimes and greater coordination between Swiss
paying agents and national tax authorities. Objections from the EU Commission led to
amendments over the legal structures of these agreements, but the substance remains
unchanged in essence4. Greece is expected to follow suit and sign a corresponding
treaty with Switzerland.

3.

In light of these developments EPF has conducted a parallel study of member state
experiences of the Directive. The objective of this study is to identify how far the
problems associated with the exchange of information have been tackled. The study
also seeks to review how successful the withholding tax alternative has proved,
particularly with regard to actual collection of revenue. This report follows the first EPF
study on this issue, Challenges facing the Savings Tax Directive, which was published
in 20085.

4.

The 2008 report raised concerns about high compliance costs faced by banks in
implementing an extension of the EU saving tax and also noted that revenue authorities
in the EU “seem to be struggling to implement an effective system of information
exchange with long delays, inaccurate data and problems in following up reports of
interest income received by tax payers in other countries.”
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COMMISSION STAFF WORKING DOCUMENT, presenting an evaluation for the second review of the effects of the Council
Directive 2003/48/EC, Accompanying the document REPORT FROM THE COMMISSION TO THE COUNCIL in accordance
with Article 18 of Council Directive 2003/48/EC on taxation of savings income in the form of interest payments {COM(2012) 65
final}
2
Agreement between the Swiss Confederation and the UK on co-operation in the area of taxation, 6 October 2011;
http://www.hmrc.gov.uk/taxtreaties/swiss.pdf; as amended under Protocol to the Agreement 12 March 2012;
http://www.hmrc.gov.uk/taxtreaties/protocol-amend-ukswiss-agree.pdf
3
Protokoll, zur Änderung des am 21. September 2011 in Berlin unterzeichneten Abkommens zwischen der Bundesrepublik
Deutschland und der Schweizerischen Eidgenossenschaft über Zusammenarbeit in den Bereichen Steuern und Finanzmarkt;
4
Abkommen, zwischen der Schweizerischen Eidgenossenschaft und der Republik Österreich über die Zusammenarbeit in den
Bereichen Steuern und Finanzmarkt; http://www.sif.admin.ch/00488/index.html?lang=en&msg-id=44130
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Mather, G. & Boyfield, K., Challenges facing the Savings Tax Directive, The Infrastructure Forum, November 2008
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Findings of the EU Commission’s Review 2011
5. The economic analysis of the Commission in its recent work has helped to illuminate the
monetary value of automatic exchange of information. The peak year for information
exchanged was 2007 where reported transactions reached €38.9 billion (€3.6 billion of
interest), but the figure slumped to €9.9 billion in 2009 (€2.3 billion in interest)6. Table 1
breaks down the figures by member states. Withholding tax shared by all countries
under the Directive decreased from €700 million in 2008 to €495.9 million in 2009. A
breakdown of the data is outlined in Table 2. These decreases can partially be
explained by the financial crisis.
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COMMISSION STAFF WORKING DOCUMENT, presenting an evaluation for the second review of the effects of the Council
Directive 2003/48/EC, Accompanying the document REPORT FROM THE COMMISSION TO THE COUNCIL in accordance
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Table 1; Information on interest payments exchanged by Member States to other EU
Member States, (amounts in million Euro)

**Austria has reported information exchanged in their statistics in 2009 despite coming under the withholding
tax regime of the Directive and not having a voluntary disclosure provision in place. At the time of publication,
the Commission had not received any explanation from AT for this statistic regarding whether it would derive
from information exchanged under Art. 4(2) or could otherwise be justified
Source: Commission Staff Working Document Presenting an evaluation for the second review of the effects of
the Council Directive 2003/48/EC
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Table 2; Tax revenue shared by countries with withholding tax regime (million Euros)
Note: Data for 2005 covers only the second half of the year.

Source: Commission Staff Working Document Presenting an evaluation for the second review of the effects of
the Council Directive 2003/48/EC

6.

The Commission’s report provided an insight into the development of key EU and nonEU markets for savings products. Most of the important offshore financial centres did not
agree to the disclosure of their bilateral positions. However publicly available BIS data7
indicated that the amount of foreign non-bank deposits for the Cayman Islands in 2011
is comparable to that of the US. For the year 2007 in total 65% of all non-bank deposits
in member states and in jurisdictions within the network of the Savings Agreements,
were held by customers in offshore jurisdictions. Furthermore, data released from the
Swiss National Bank8 identified a strong client base in offshore jurisdictions inside and
outside the network of Savings Agreements.

7

BIS Locational banking statistics http://www.bis.org/statistics/bankstats.htm, Table 3B External loans
and deposits of banks in individual reporting countries, In all currencies vis-à-vis the non-bank sector
http://www.bis.org/statistics/qcsv/anx3b.csv
8
Banks in Switzerland, http://www.snb.ch/en/iabout/stat/statpub/bchpub/stats/bankench
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Table 3; Largest BIS reporting countries/jurisdictions based on foreign non-bank deposits

Source: ibid

7.

From this data the Commission has concluded that the use of intermediary structures
is undermining the effectiveness of the Savings Directive. “This [the SNB data]
confirms the urgent need to address such cases where intermediary structures in
offshore jurisdictions are involved in the payment of savings income.” This concern has
led to the statutory recognition of entities or legal arrangements which are not subject
to taxation in the member states where they are resident as Paying Agents Upon
Receipt. Look through arrangements can oblige Paying Agents Upon Receipt to
identify the beneficial owner. These measures are held to be required and necessary
for the Directive and Savings Agreements to function properly.

8.

On the one hand the Commission seems to suggest in some of its materials that the
Savings Tax Directive is working well. In its Communication on “Concrete ways to
reinforce the fight against tax fraud and tax evasion including in relation to third
countries”, published on 27 June 20129, the Commission says that “the experience of
the Savings Directive demonstrates the benefits of such cooperation. On average
more than 4 million records are sent each year from source countries to
residence countries representing on average 20 billion euro of savings income”.
(emphasis added).

9.

On the other hand the Communication noted that the Commission’s second review of
the Savings Directive “confirms the widespread use of untaxed offshore structures
interposed between the payer and the ultimate beneficiary in order to obscure the
actual beneficial ownership. 35% of the non-bank deposits in member states (65% for
deposits in Savings Agreement countries) are held by such structures located in
offshore jurisdictions. The review also revealed that the market for structured financial
products (€767.3 billion current outstanding amount of sales) has been increasing
annually at more than 30% on average in recent years”. This led the Commission to
suggest that its proposals for amending the Savings Tax Directive, which have long
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been stalled in the Council of Ministers, “are essentially agreed by member states and
it is vital that these changes are now adopted without delay.”
10.

A coverage simulation on the data provided by the European Central Bank10, to
establish whether data provided by member states under the Directive reflected a
satisfactory coverage of the potential tax base, found that 11 member states fell below
a 70% benchmark. The report concluded that the data submitted by the paying agents
is not of a satisfactorily high completeness.

11.

So the Commission’s economic analysis has shown that automatic exchange of
information under the Directive, as it currently stands, is not working effectively. This
is accepted by the Commission in its conclusion that there is urgent need for
reform, based on an extension of the Directive, to cover insurance products and
the structured product market, as well as an adoption of measures to facilitate
controversial look-through arrangements.

12.

The ECB coverage simulation led the Commission to conclude that “the results of the
simulation exercise further support the need for member states to consider the use of
systematic controls on the completeness of the data submitted by their paying agents.”

13.

In its report the Commission identified three key problems specifically concerned with
the exchange of information system.
Lack of integration with national tax databases
Need for a manual process of cross checking
Lack of collaboration between central tax administrations and the local collection
offices

EPF 2012 Update
14.

Responses to the Forum’s 2012 survey allowed us to estimate how far the problems
associated with the exchange of information model have been tackled, in comparison
with the withholding tax alternative.

15.

Responses were received from Austria, Estonia, Germany, Ireland, Latvia, Lithuania,
Luxembourg, Malta, Portugal and the United Kingdom. This level of response,
approximately half the member states, is in line with the response rate to the EPF
2008 review.

16.

Austria and Luxemburg continue to operate a full withholding tax system. Austria has
provided up-to-date 2011 figures showing the payment the country has made to other
jurisdictions arising from the operation of the withholding tax.

17.

Notwithstanding the financial crisis, reductions in interest rates and the deterrent of
the higher rate of withholding tax to 35% introduced under the EU Directive, the
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REGULATION (EC) No 2423/2001 OF THE EUROPEAN CENTRAL BANK of 22 November 2001
concerning the consolidated balance sheet of the monetary financial institutions sector (ECB/2001/13)
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Austrian data shows a robust return in which sizeable revenue transfers continue to be
made, as set out in Table 4
18.

The uncomplicated nature of the withholding tax allows Austria to provide accurate and
detailed figures. In accordance with the terms of the Directive, 25% of tax revenue
generated is retained by Austria, with 75% transferred to the Treasuries of the other
member states.

Table 4; Withholding tax receipts transferred from Austria

19.

In contrast with this system, respondents to the Forum survey identified several
continuing issues with automatic exchange systems which are outlined below.
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The nature of the data exchanged prevents direct transfer of the data into national tax
regimes.
20.

Austria reports using the automatic system as a first step, before a manual follow up
is required, where it is estimated that a third of the initial data received is nonattributable.

21.

In Estonia savings income is not taxed therefore the authority reported no need to
make use of the data.

22.

With Germany, the data received by the Federal Central Tax Office
(Bundeszentralamt für Steuern) is given the taxpayer’s tax identification number and
must be collated for forwarding to the federal states for the purpose of evaluation. The
nature and scope of the evaluation is a matter for the federal states.

23.

Ireland reported that information received must be manually matched with the relevant
tax regimes and is then simply stored in the national data warehouse. Any relevant
information can be retrieved manually using the Integrated Business Intelligence
application to audit any suspected discrepancies.

24.

Latvia responded that the data exchanged is simply stored for the purpose of cross
checking Latvian residents’ income declarations.

25.

Luxembourg, which has experience of both systems under the Directive, similarly
reported that the information received must be first validated, before being distributed
to the local tax offices for attribution of the data to individual taxpayer records.

26.

Malta outlined a three stage process, which entails firstly processing the information,
secondly identifying material monetary sums that may need to be reviewed, and finally
making use of the data in revenue risk assessment processes.

27.

Portugal likewise reported that the information transferred can only be used for
manual cross checks with the national tax database, with no direct assimilation into the
national tax system.

28.

The United Kingdom stated that “data received under the EUSD is not used
automatically in tax assessments as there is no presumption that the data in exchange
of reportable payments would match with income or gains for UK tax purposes
calculated according to UK rules for personal taxation.”
There is no effective utilisation of the data; the vast bulk of which lies redundant.

29.

Austria revealed that it does not have any “detailed or reliable data as regards the
percentage of actual use…From the data available we can however deduct that in
2008 in about 5% of the cases there were follow-up assessments.”

30.

No use of the data is required in Estonia given the absence of any corresponding tax
within the national tax regimes.

31.

In Germany the authorities only analyse data which falls outside defined risk
parameters (e.g., frequency of foreign interest payments, amount of payments) and
are identified for review. Federal reviews are made available annually at pre-arranged
submission dates.
11

32.

Ireland stated that data is evaluated only on a case by case basis manually, according
to identified tax risk.

33.

Similarly Latvia responded that it was impossible to evaluate the use of information
exchanged as there is no systematic use of the data,

34.

Luxembourg furthermore uses the data for verification purposes against individual
declarations, though was unable to provide any detailed information as to the actual
use of the data as a percentage of total tax assessments.

35.

The systems in Malta do not record the number of cases identified from the data for
review and so it is unknown to what extent there is effective use of the information.

36.

In parallel with other member states, Portugal does not use the data is any systematic
manner but on a case by case basis, and is unable to give any specific information on
the number of cases.

37.

Asked about whether it was possible to identify the number of cases and total tax
recovered, where automatic information reported under the Savings Tax Directive led
to the discovery of undeclared income, the United Kingdom replied that it does not
keep separate statistical data about compliance interventions emanating from
information received under the EU Savings Directive.
The quality of the information exchanged is poor and often prevents tax authorities
from making use of the data.

38.

The tax authorities in Austria noted that attribution of the data is such a timeconsuming exercise that by the time the information is actually processed it may well
no longer be up to date.

39.

Germany replied that the quality was generally satisfactory but required more precise
information about personal circumstances.

40.

The poor quality of information has required Ireland to often seek mutual assistance
before any decision to intervene from cross checks is made.

41.

Latvia replied to say that the quality is often not sufficiently accurate to allow
attribution of the data, especially given the widespread lack of use of TIN. “For
instance we have 59 persons with name Janis Berzins and it is not possible to state
which one is the right person.”

42.

The quality of data has allowed Luxembourg to utilise the larger part of the data but
there is still a significant amount which cannot be attributed to any individual.

43.

The issue over failure to provide TINs was further highlighted as a major shortcoming
by Malta.

44.

Portugal similarly replied that there is a worrying lack of accuracy over the
fundamental details, including the TIN and date of birth. Another issue highlighted was
the failure to identify whether information was really taxed in the source country and if
so to what amount.
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45.

Regarding the clarity of the information received, the United Kingdom considers that
most information received from member states is generally found to be good and
adopts the agreed standard format of FISC153, but there is a drawback: “as the
reported payments will not necessarily equate with income or gains for UK tax
purposes determined according to UK tax rules and may arise in periods that do not
necessarily fit easily with UK tax years so it has to be considered carefully and may
need to ‘interpreted’ before it can be used effectively in relation to UK personal tax”.

46.

It is clear from these reports that the mass of data received under the EU Savings
Directive turns out to be of relatively small practical use in collecting tax. In practice it
is the exception rather than the rule that significant use is made of it. A huge amount
of information collected and circulated compares with little practical use made. This is
highlighted most clearly in the estimated tax yields relating to the Anglo–Swiss
withholding tax treaty. It is currently predicted that the agreement will secure the UK
Treasury between £4 – £7 billion by 2015. This figure exceeds the €4.6 billion of total
income reported to the UK by all other participating counties under Exchange for
Information for the year 2010/11.

47.

Furthermore to obtain these findings the European Policy Forum had to spend over 6
months contacting and pressing the tax authorities of member states. It is clear that
the data is not readily available for disclosure and this undermines the major alleged
benefit of the exchange of information system. The enhanced transparency that was
supposed to follow the establishment of exchange of information has not materialised.

48.

This lack of transparency is reflected in the recent trend of the EU Commission to keep
secret the discussions regarding the Savings Tax Directive between member states
and EU officials.

49.

As already noted above, none of the highlighted shortcomings arise with the
withholding tax regime, as all matters are dealt with at source. This would again
suggest that the relative straightforwardness and certainty of a withholding tax makes
such arrangements much more effective than an exchange of information.

50.

Let us illustrate this point with a two-country example, a comparative analysis of
revenue/data sent by Belgium before and after the adoption of automatic exchange of
information at the end of 2009. The amount of tax revenue raised by other countries
from savings accounts of their nationals in Belgium has slumped since Belgium
swapped from the withholding tax regime to automatic exchange of information. For
example, for fiscal year 2009 Belgium transferred €343,583 to Portugal under the
withholding tax scheme. For fiscal year 2010, Belgium reported total interest payments
to Portugal of €1,447,880; if this amount had been taxed at source it would have raised
tax revenue of €289,576. However Portugal reported difficulties in attributing data to
individuals and only uses the information to cross check tax returns on a case by case
basis. So it is highly improbable that the actual amount of revenue to be raised
(Portugal is still processing data from 2009) will even be close to this figure. As a
result of the change, Portugal will receive significantly less revenue from Belgium.
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Table 5; Comparative figures of data/revenue transferred from Belgium to Portugal

51.

The loss of revenue for member states which followed Belgium’s transition to
exchange of information is likely by extension to reflect a wider loss of revenue in
respect of exchange of information as opposed to the withholding tax model. Table 6
outlines the potential revenue which would have arisen had a pan-EU withholding tax
been in place across all member states.

52.

Data from the EU Commission, recording the total value of information each member
state received under exchange of information, enabled a calculation of the potential tax
revenue. Table 6a outlines the potential revenue from a pan-EU withholding tax, at the
transitory rates of 15% and 20%. Table 6b outlines the potential revenue at the current
rate of 35%.

53.

The tables highlight the billions of euros which could be raised from a withholding tax
across all member states and reinforce the huge tax revenue potential for hardpressed member states. In contrast to the exchange of information regime which
hopes to improve tax revenues over the years, a withholding tax taxing savings income
at source start to raise serious sums at once.

Table 6a; Withholding tax revenue at transitory rates of 15% and 20%
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Table 6b; Withholding tax revenue at current rate of 35%

54.

The figures above show that in 2010 each member state lost potential tax revenue to
the average sum of £224,949,294. Going forward member states are foregoing
approximate potential tax revenue to the average sum of £387,896,758.

55.

Emphasising how this revenue is currently lost revenue and does not later materialise
under exchange of information upon analysis of the data, Table 7 estimates the current
amount of UK tax revenue from returned overseas savings. The figures are estimates
based on the amount of income declared by UK individuals as no specific record is
kept by HMRC. The ratios of each tax band are based on UK savings tax revenue.

Table 7; 2010/11 UK Tax Revenue from returned overseas savings income
Amounts in Millions
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56.

Therefore, while it was calculated in Table 6a that the UK could have received
£808,974,265 from a pan-EU withholding tax for tax year 2010/11, actual estimated
revenue from all overseas savings income, as shown in Table 7, was approximately a
third of this amount. This substantial difference highlights the ineffectiveness and
inefficiency of exchange of information.

57.

In contrast, the UK has secured tax revenue of £25,497,816 in the past 4 years alone
from the withholding tax in Jersey. Furthermore, data released by the tax authority for
Jersey has confirmed that tax revenue increased 15% in the past year11.

Bilateral Agreements
58.

Not least because withholding taxes provide a more robust guarantee of receiving tax
revenue over the past year a number of EU member states have been introducing new
withholding tax regimes. Each of the bilateral agreements specifically confirm the
withholding tax regimes to “have an enduring effect equivalent to the outcome that
would be achieved through an agreement to exchange of information”12

Anglo – Swiss Tax Agreement
59.

The agreement, signed on 20 March 2012, establishes a withholding tax regime
between the two countries. According to Treasury figures the current forecast for the
yield of the retrospective tax from the UK-Switzerland tax agreement is expected to be
in the range £4 billion to £7 billion.

60.

The concerns of the EU Commission regarding compatibility with EU law have been
removed. The agreement remains in essence unchanged from the draft version
published last October. The withholding tax provided for under the agreement should
not be levied on interest payments insofar as a retention tax in accordance with the EU
Agreement on the Taxation of Savings was levied (currently 35%). In this case,
however, a final payment amounting to 13% is to be paid in addition to the retention
tax.

61.

A final withholding tax is due on investments of UK taxpayers in Switzerland, to
correspond in terms of content to the UK's taxation of income and gains. The rates of
the final withholding tax are in line with the United Kingdom's marginal tax rates on
income and gains, and amount to 48% for interest income, 40% for dividend income,
27% for capital gains and 48% for other income.

62.

In relation to retrospective taxation of previously untaxed assets, a one-off, flat-rate tax
payment will be made anonymously. This will be forwarded to the UK tax authorities. In
principle, the assessment basis is the capital present in Swiss accounts or deposits on
a specific reference date in the past. The combination of an assessment basis and tax
rate when calculating the tax will take into account how long the assets were held
untaxed in Switzerland. The individual charge will then range from 19% to 34%. The

11

http://www.gov.je/TaxesMoney/InternationalTaxAgreements/EUSD/Pages/RetentionTaxPayments2011.aspx

12

Agreement between the Swiss Confederation and the UK on co-operation in the area of taxation, 6 October 2011;
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calculation of this individual charge will be based on the duration of the client
relationship as well as the initial and final amount of the capital. Anyone who does not
wish to pay the one-off, flat-rate tax can consent to the disclosure of the data
necessary for individual taxation to the relevant UK tax authorities. Whoever declares
that they do not wish their untaxed assets in Switzerland to be taxed using a flat rate or
taxed individually must close their accounts or deposits in Switzerland. Switzerland will
provide aggregated data on this.
63.

Inheritance is now covered by the agreement in order to eliminate a loophole. In the
case of inheritance, the heirs must consent to either collection of a tax (at the marginal
rate of 40%) or disclosure.

64.

In order to combat “black money” a security mechanism is to be introduced, whereby
HMRC can request for the Swiss authorities to verify whether an individual holds an
account or deposit in Switzerland. However such a request may only be made where
the UK authorities believe there to be unlawful activity, and an annual cap of 500
requests has been put in place.

German – Swiss Agreement
65.

On the 5th April 2012 Germany and Switzerland signed a withholding tax agreement,
which largely reflects the Anglo-Swiss agreement. The agreement is estimated to raise
€10 billion according to German authorities. The principles and key measures of the
agreements are identical, though there is a degree of variation as to the details.

66.

German inheritance is to be taxed at a rate of 50% or disclosure.

67.

The one-off flat rate tax for past investment is to range from 21% - 41%.

68.

Requests for information over potential “black money” accounts are to be capped at
1300 per year.

69.

Future income is to be taxed at 26.4%.

70.

The agreement contains symmetrical legal structures as the UK agreement, with
regard to ensuring no conflict with the EU Savings Tax Directive.

Austrian – Swiss Agreement
71.

A week after the signing of the above agreement, Austria followed suit and finalised a
symmetrical treaty. From the one-off retrospective tax alone Austria is expecting to
raise around €1 billion. The agreement models the withholding tax regimes already in
place with Britain and Germany, though again the details somewhat vary.
The rate for the one-off flat tax is between 15% and 38%.
Future income is to be taxed at 25%, to reflect the Austrian capital gains tax.
Inheritance is not taxed, as there is no such tax in Austria.
No additional enquiry possibilities have been agreed, given both countries
are satisfied with current procedures
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Table 8; Comparative table of Bilateral Agreements

Greek – Swiss Agreement
72.

The most recent member state to pursue the withholding tax approach is Greece,
which is expected to sign a bilateral tax treaty with Switzerland. Greece’s Deputy
Finance Minister has commenced the last round of talks in Bern and while the details
are yet to emerge the treaty is expected to heavily reflect the terms of the
corresponding treaties with Germany and the UK, though with a withholding tax of
30%. According to calculations from Global Financial Integrity an estimated US $261
billion in undeclared money was transferred abroad from Greece between 2003 and
2011.

Other potential agreements
73.

On 6 September 2012 Belgium’s Foreign Minister, Didier Reynders, announced that
the country was interested in negotiating a similar agreement with Switzerland. News
reports have suggested that the agreement would involve a backdated one-off tax at
the rate of 34% on the €30 billion investments held in Switzerland by Belgian
residents, which would therefore net a substantial sum for Belgium; a 25% withholding
tax would apply to future interest payments.13

74.

The above bilateral agreements have wider implications for the balance between
automatic exchange of information and withholding tax regimes. Firstly, the
acceptance by the EU Commission of the legality of the existing agreements is
expected to lead to numerous other member states following suit. Switzerland is
looking to reach similar tax arrangements with its French and Italian neighbours, with
working groups already established and meetings with French and Italian Presidents
Francois Hollande and Mario Monti earmarked for later this year. Secondly, it
challenges the EU Commission’s attempts to enforce automatic exchange of
information throughout EU member states.

75. These agreements, and the large sums of revenue to be raised from them, mark a
major turning point in this field and effectively validate the withholding tax approach.
Such a shift supports the EPF findings as to the problematic nature of exchange of
information and reinforces the view of the EPF, that withholding tax regimes are the
most effective approach to combating tax evasion.
13

Agence Europe, 7 September 2012.
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76. In the Autumn Statement 2012 the UK Chancellor, George Osborne, emphasised the
effectiveness of the withholding tax approach, as developed in these bilateral treaties.
“Next year, for the first time in our history, money will be flowing from bank accounts in
Switzerland to Britain instead of the other way round. Because of the Treaty we’ve
signed, we expect to receive £5 billion over the next 6 years from the undisclosed
Swiss bank accounts of UK residents. It is the largest tax evasion settlement in British
history.”14

The Commission’s current plans
77.

However, having acknowledged the flaws of the exchange of information model, the
report by the Commission completely overlooks the far simpler alternative of
withholding tax regimes. This is notwithstanding the fact that the Savings Directive
already accommodates withholding tax regimes for Austria and Luxembourg, and for
all those non-EU states subject to the Savings Agreements.

78.

Crucially the EU review highlighted data from the IMF Coordinated Portfolio
Investment survey15 which revealed that investment in Luxembourg, which applies the
withholding tax rather than exchange of information, has significantly increased.

79.

Instead of shifting towards the withholding tax approach which demonstrably works,
the Commission is struggling to tighten an exchange of information system which is
clearly not sufficient. In its Communication it says that “the Commission has
developed computerised formats for saving income and is currently developing new
formats for income covered by Directive 2011/6 in order to implement secure and
enhanced automatic exchange of information within the EU”.

80.

The Commission is also planning the radical step of introducing for every European
taxpayer a European Tax Identification Number. It says that “the Commission will
therefore carry out an impact assessment with a view to proposing, where appropriate,
a European taxation number assigned to each country engaged in cross-border
activity. Giving member states’ tax administrations direct access to relevant areas of
each other’s national databases together with an extension of the scope of automated
access in the VAT area should also be envisaged”.

81.

These are far reaching proposals and it is far from clear whether a proper cost benefit
assessment will suggest that they are as effective as a withholding tax system.
Equally they mark a significant political extension of the Commission’s role in the tax
affairs of member states. Recent experience has suggested that not all member
states are comfortable with such an expanded role and the continuing refusal of
Austria and Luxembourg to agree to the Commission’s further proposals for the
Savings Directive may be an indication of difficulty ahead in this area too.

14

http://www.hm-treasury.gov.uk/as2012_statement.htm

15

http://www.imf.org/external/np/sta/pi/cpis.htm; See also, COMMISSION STAFF WORKING DOCUMENT, presenting an
evaluation for the second review of the effects of the Council Directive 2003/48/EC, Accompanying the document
REPORT FROM THE COMMISSION TO THE COUNCIL in accordance with Article 18 of Council Directive 2003/48/EC on
taxation of savings income in the form of interest payments {COM(2012) 65 final}, p.p. 57 - 67
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82.

Further radical plans include the Commission’s development of a “taxpayers charter”
which is intended to develop “motivation incentives in the form of voluntary disclosure
programmes and encourage their tax payers to correct their errors spontaneously”.

83.

If taxpayers do not spontaneously correct their errors there is a suggestion that
criminal sanctions will be introduced: “the Commission will propose rules to strengthen
the fight against fraud affecting the EU financial interest by means of criminal law”.

84.

These measures are part of a rather dramatic aim to step up Europe’s tax
competence. The Commission’s Communication complains, for example, that the
OECD’s global forum on Transparency and Exchange of Information for Tax Purposes
does not consider the question of “fair tax competition”, a principle which the EU
upholds internally via the Code of Conduct for Business Taxation.

85.

As previous Forum work has noted this Code of Conduct is a soft law non-treaty
measure operated in secret by EU fiscal authority representatives, which seeks to
stamp out low tax incentives and special regimes in member states by prohibiting new
incentives and rolling back existing systems. As a result of such measures Europe’s
attraction for foreign direct investment looks highly problematic by contrast, for
example, with Asian economies who widely employ tax incentives, as do the
economies of the Gulf, the Middle East, and much of Latin America.

86.

The Commission’s Communication notes that it aims to present a tax action plan
towards the end of 2012 and it is worth highlighting the radical nature of these
measures;
“The aim is to establish a set of measures, procedures and tools for coordinated actions. This could include a mix of defensive measures or
sanctions for countries which practice unfair tax competition and
incentives for those countries to see such practices. The Focus will be
on co-ordinated measures. The Communication will also address issues
of aggressive tax planning”.

87. The Commission therefore seems to be threatening to declare war on internationallycompetitive low tax countries with measures including sanctions. It is difficult to
envisage all EU countries agreeing to such an approach, or indeed it being deployed
against powerful economies of, for example, the BRIC countries. It is more likely to be
used against smaller economies.

Conclusions
88.

The EU Commission’s 2011 review into the workings of the Savings Tax Directive
highlighted serious continuing shortcomings with automatic exchange of information.

89.

Research on Member State experiences of the Directive by the EPF has brought to
light further problems with the exchange of information approach.

90.

The exchanged information cannot be used in an effective way by fiscal authorities
within the taxation process. This is also a general finding of the EC; in its report of
March 2nd 2012, the Commission proposed in response to the weaknesses of the
system the following “best practices”: integration of a savings directive database with
national tax databases; development of risk management and more automated
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process of cross-checking the data; streamlining of the dissemination of data between
central tax administrations and local collection offices.
91.

In recent months there has been a move away from automatic exchange of information
in favour of withholding tax regimes in bilateral tax treaties, not least because they hold
out the promise of larger tax revenues achieved more simply, more quickly and less
intrusively.

92.

The Swiss withholding tax system guarantees the correct imposition of the revenues
concerned. The studies suggest that banks are able to deliver outcomes which fiscal
authorities are not able to carry out in the framework of the automatic information
exchange.

93.

The concrete gains and enhanced efficiency of a withholding tax regime provide a
more effective alternative to automatic exchange of information, as a means of
ensuring implementation of national tax claims while respecting the protection of bank
clients’ privacy.

94.

The European Commission’s current plans point in a different direction towards a more
ambitious and intrusive system which, on the evidence, would probably collect less tax
than a withholding tax system.
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